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Electing to Close the Tax Year in Bankruptcy









Electing two short years
	 As	a	general	rule,	the	bankrupt’s	tax	year	does	not	change	when	bankruptcy	filing	occurs.4 
However, a debtor with assets other than those that will be exempt may	elect	to	end	the	










of	the	Internal	Revenue	Service.9 Once made, the election is irrevocable.10 The election 
cannot	be	made	after	the	tax	return	has	been	filed.11
	 To	show	that	the	election	has	been	made,	“Section	1398	Election”	should	be		printed	






























 8	Temp.	Treas.	Reg.	§	7a.2(d).	In re Kreidle, 146 B.R. 464 
(Bankr.	D.	Colo.	 1991),	aff’d,	 1991-2	U.S.	TaxCas.	 (CCH)	
¶	 50,371	 (D.	Colo.	 1991).	 (in	 involuntary	 bankruptcy,	 case	


































filing	 is	 dismissed	or	 is	 converted	 to	 a	Chapter	 12	or	Chapter	








taxable	income	for	both	short	years.16 It is done in the same manner 
as	for	a	change	in	accounting	period.17
So why elect to close the year?
	 If	the	short	year	is	not	elected,	the	tax	attributes	(including	the	
income	tax	basis,	holding	period	and	character	of	assets	of	 the	
debtor’s	 property,	 net	 operating	 losses,	 charitable	 contribution	
carryovers,	recovery	of	tax	benefit	items,	capital	losses,	 	credit	
carryovers,	method	of	accounting	and	other	tax	attributes)	pass	to	






















tax	 year	 can	 be	 particularly	 advantageous	 if	 the	 bankrupt	 has	
substantial	income	in	the	period	before	the	bankruptcy	filing.	
To sum up
	 In	general,	the	election	to	close	the	debtor’s	taxable	year	should	
be	made	if	the	debtor	projects	taxable	income	for	what	would	be	
the	first	short	year.	If	the	debtor	projects	a	net	operating	loss	for	
the	year,	unused	credits	or	excess	deductions	for	what	would	be	
the	first	short	year,	it	is	less	advantageous	to	elect	to	close	the	year	
inasmuch	as	those	tax	attributes	could	be	used	by	the	debtor	to	
offset	taxable	income	and	tax	liability	during	what	would	be	the	
second	short	year.	However,	even	with	a	projected	net	operating	
loss,	the	debtor	may	still	find	it	advantageous	to	close	the	year	if	
(1)	the	debtor	likely	could	not	use	the	tax	attributes;	(2)	the	items	
could	be	used	as	a	carrryback	by	the	bankruptcy	estate	to	earlier	
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